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UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF MICHIGAN 








SOUTHERN DIVISION 
UNITED STATES OF AMERICA, 
Plaintiff, No. 1:20-cr-183 
ys. Hon. Robert J. Jonker 
Chief United States District Judge 
DANIEL JOSEPH HARRIS, 
Defendant. 








BRIEF IN SUPPORT OF MOTION TO COMPEL PROSECUTOR TO IDENTIFY 
STATEMENTS OFFERED UNDER FRE 801(d)(2)(E) 








I. Introduction 
The discovery in this case is voluminous. There are hundreds of hours of recordings. The 
recordings have been culled from undercover and covert recordings of car rides, phone calls, 
bonfires, field training exercises (FTX), and general discussions. The discovery also includes 
thousands of discussions from social media accounts, text messages, and encrypted and non- 
encrypted chats. Certainly, there will be statements that the government will use at trial as 
evidence. 
To effectively prepare for trial, defendant is requesting the prosecutor to identify co- 
conspirator statements it intends to offer under Rule 803(d)(2)(E) of the Federal Rules of Evidence. 
II. Legal Analysis 
Federal Rule of Evidence 801(d)(2)(E) codifies the so-called “co-conspirator” hearsay 
exception. It reads as follows: 


(d) Statements which are not hearsay. A statement is not hearsay if... 
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(2) The statement is offered against a party and is... 


(E) a statement by a co-conspirator of a party during the course and in 
furtherance of the conspiracy. 


To admit the statements of a co-conspirator under Rule 801(d) (2) (E), a trial court must 
find that: (1) the conspiracy existed; (2) the defendant was a member of the conspiracy; and (3) 
the co-conspirator made the proffered statements in furtherance of the conspiracy. See United 
States v. Wilson, 168 F.3d 916, 920 (6th Cir.1999). The court’s decision is sometimes referred to 
as an Enright finding. United States v. Enright, 579 F.2d 980, 986-87 (6th Cir.1978). The party 
offering the statements bears the burden of proving these three factors by a preponderance of the 
evidence. Bourjaily v. United States, 483 U.S. 171, 176 (1987). 

In making an Enright finding a “a mere conclusory statement will not always suffice.” 
United States v. Curro, 847 F.2d 325, 328 (6th Cir. 1988), overruled on other grounds. The 
amount of independent evidence required to support an Enright finding “is not merely a scintilla, 
but rather, enough to rebut the presumed unreliability of the hearsay.” United States v. Clark, 18 
F.3d 1337, 1342 (6th Cir. 1994). Independent evidence to support the finding requires some 
evidence other than the proffered co-conspirator statements. Jd. 

The government must show that a conspiracy existed, but it must establish the defendant’s 
participation in the conspiracy. United States v. Vinson, 606 F. 3d 149, 152 (6th Cir. 1979). 
Because hearsay is presumptively unreliable, sufficient independent and corroborating evidence 
of the defendant’s knowledge and participation must be produced to rebut and overcome the 
presumed unreliability of the proffered out-of-court statement. United States v. Conrad, 507 F. 3d 
424, 429 (6th Cir. 2007). The district court may consider the hearsay statements themselves when 


inquiring into the existence of a conspiracy. Bourjaily, 483 U.S. at 181. 
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“A statement is ‘in furtherance of’ a conspiracy if it is intended to promote the ‘objectives 
of the conspiracy.’” Clark at 1342. Moreover, a statement may be in furtherance of a conspiracy 
“even if not exclusively, or even primarily, made to further the conspiracy.” United States v. Tocco, 
200 F.3d 401, 419 (6th Cir.2000). On the other hand, “mere idle chatter or casual conversation 
about past events is not considered a statement in furtherance of the conspiracy.” United States v. 
Darwich, 337 F.3d 645, 657 (6th Cir. 2003). Whether a statement was in furtherance of a 
conspiracy turns on the context in which it was made and the intent of the declarant in making it. 
See United States v. Conrad 507 F.3d 424, 431 (6th Cir. 2007) (finding that the district court erred 
in failing to make the requisite findings regarding the context and timing of [the coconspirator’s] 
out-of-court statement before admitting [the] testimony). For example, in United States v. 
Darwich, 337 F.3d 645, 658 (6th Cir. 2003), the court determined that statements made in a casual 
conversation about the amount of marijuana they had packaged the previous evening were not 
made “in furtherance” of the conspiracy, because they were informal exchanges with the defendant 
about “the work” they had done the night before. 

Other courts have similarly interpreted strictly the “in furtherance” requirement to limit the 
evidence admitted under Rule 801(d)(2)(E). See also United States v. Cornett, 195 F.3d 776, 784 
(5th Cir.1999) (finding prejudicial error in admission of statements implicating defendant made 
during a conversation at a bowling alley regarding “such diverse issues as the bowling prowess of 
certain friends and relatives, the appearance of some of the patrons at the bowling alley, the merits 
of certain designer outfits and the respective talents of certain exotic dancers”); United States v. 
Mitchell, 31 F.3d 628, 632 (8th Cir. 1994) (holding that a statement that “simply informs a listener” 
of speaker’s criminal acts does not satisfy the in-furtherance requirement); United States v. 


Urbanik, 801 F.2d 692, 698-99 (4th Cir.1986) (finding prejudicial error in admission of statement 
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identifying defendant as a marijuana connection, which was “merely a casual aside” while 
defendant and coconspirator lifted weights together). 

To avoid time consuming delays during trial, the defense respectfully requests this Court 
to compel the Prosecution to declare whether they intend to offer statements under Rule 
801(d)(2)(E) and compel them to identify those statements. This should be done sufficiently far in 
advance of trial so that the parties will be able to analyze their admissibility and move, if necessary, 
in limine for their exclusion. If the Court must make Enright findings, it should be done in advance 
of trial to minimize waste of the jury’s time, and to put counsel on notice of what they shall be 
expected to defend against. 

HI. Conclusion 

To aid in the orderly resolution of evidentiary disputes and to assist the parties in trial 

preparation, this Court should grant Defendant’s motion and compel the prosecution to disclose 


any statements it intends to offer at trial under Rule 801(d)(2)(E). 


Respectfully Submitted, 

Date: July 12, 2021 
WILLEY & CHAMBERLAIN LLP 
Attorneys for Defendant Harris 


/s/ Julia A. Kelly 
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300 Ottawa Avenue, N.W., Suite 810 
Grand Rapids, Michigan 49503 
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